IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1208067 AND ALL
OTHER SEAMAN S DOCUNMENTS
| ssued to: Loui s Ri chard KEATI NG

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1932
Loui s Ri chard KEATI NG

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regulations
137. 30- 1.

By order dated 26 Cctober 1971, an Adm nistrative Law Judge of
the United States Coast CGuard at New Oleans, La., revoked
Appel lant's seaman's docunents upon finding him quilty of
m sconduct. The specifications found proved alleges that while
serving as a Fireman/Watertender on board the United States SS
OVERSEAS EXPLCRER under authority of the docunent above descri bed,
on or about 15 July 1970, Appellant did:

(1) wongfully fail to performhis assigned duties from 1600
to 2400 hours;

(2) wongfully absent hinself from the vessel wthout
perm ssi on;

(3) wongfully assault the Chief Oficer, Norman
Nanmenson; and

(4) wongfully assault and batter with a deadly weapon, to
wt; a piece of steel rod, Radio Oficer Billy G
Crawford, and did injure said officer.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The Investigating Oficer introduced in evidence voyage
records fromthe OVERSEAS EXPLORER, a steel rod, and the testinony
of several w tnesses.

I n defense, Appellant offered in evidence the testinony of a
W t ness.

At the end of the hearing, the Admnistrative Law Judge



rendered a witten decision in which he concluded that the charge
and each specification had been proved. The Adm nistrative Law
Judge then entered an order revoking all docunents.

The entire decision and order was served on 15 Novenber 1971
Appeal was tinely filed on 23 Novenber 1971. A brief in support of
appeal was filed on 24 February 1972.

FI NDI NGS OF FACT

On 15 July 1970, Appel | ant was servi ng as a
Fi reman/ Wat ert ender on board the United States SS OVERSEAS EXPLORER
and acting under authority of his docunent while the ship was in
the port of Haifa, Israel.

Approxi mately at 1630 on the above date, it was reported to
the Chief Oficer by the gangway watchman that the Chief Steward
was in need of nedical attention. The Chief Oficer along wth the
Third Mate and the Radio Oficer proceeded to the dock where they
found the steward in an unconsci ous condition lying on a stretcher
near the gangway of the vessel. The Chief Oficer and the mate
attenpted to render first-aid to the steward who appeared to be
i ntoxi cated and had swall owed his tongue. Wile the officer was
attending to the steward, Appellant interjected hinself into the
situation saying that the steward was only drunk and that he should
be left alone. An altercation broke out between Appellant and the
of ficer resulting in Appellant's being pushed aside by the officer
and being told to |leave them alone so that they could aid the
st ewar d.

At this time Appellant picked up a three foot piece of steel
rod |ying nearby and approached the officer with it. As he swing
the rod at the officer's head, which was turned away from
Appel lant, the Radio Oficer canme from behind Appellant, placing
hi nsel f between the latter and the Chief Oficer. The force of the
bl ow struck the Radio O ficer on the right arm The rod fell from
Appel lant's grasp behind the mate who was al so bending over the
st ewar d.

The Radio Oficer assisted by the mate subdued Appell ant who
had begun hollering that he would kill the Chief Oficer. The
Chief Steward was then assisted into a taxi and taken to the
hospital, acconpanied by the Chief Oficer. Appellant was rel eased
and told to go aboard the vessel and behave hinself. The piece of
steel rod was retrieved by the nmate and |l ater turned over to the
Master. The Israeli police were sumoned to investigate the matter
and the Appellant was turned over to thema few days later. He was
signed off the vessel at that time. The Radio Oficer was treated
for the injury received fromthe bl ow
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Appel  ant was assigned the watch from 1600 to 2400 on that
date and failed to performsuch duties; although he was present on
board the vessel following the incident and remained there until
turned over to the custody of the Israeli police on 19 July 1970.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. The individual errors and exceptions
al l eged by Appellant are too nunerous to be listed specifically,
but will be taken up in the opinion. Generally, Appellant attacks
t he evi dence as being i nconpetent and based on hearsay and asserts
that such evidence as there is is insufficient to support the
findings of the Adm nistrative Law Judge.

APPEARANCE: Charles R Ml oney, Esqg., of New Ol eans, La.
OPI NI ON
I

Al t hough not raised by Appellant in his brief or el sewhere, it
appears from a review of the evidence that the first and second
specifications are nultiplicious. The first alleges that Appell ant
wrongfully failed to perform his duties on 15 July 1970 and the
second recites that he was wongfully absent fromthe vessel on the
same date. The evidence discloses that the duties which Appell ant
did not perform was the watch from 1600 until 2400. The reason
that he did not appear for this watch was that he was absent from

the vessel. Because both specifications arose from a single
incident, the nore specific offense of failure to performduties is
merged with the nore general of absence from the vessel. See
Decision on Appeal No. 1553. The first specification, is,

t herefore, dism ssed.
I 1

Bef ore di scussing the general argunents raised by Appell ant,
| wish to dispose of several specific points raised in connection
with several of the specifications. These are that (1) the charges
must be dism ssed because of the failure of the "conplaining
W tness" to appear and testify at the hearing; (2) that certain of
the specifications are not identical in formto those found at 46
CFR 137.03-5; and (3) that the log entries offered as evidence are
inadm ssible or at least inconpetent as evidence because of
hear say.
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On the first point, Appellant has confused these proceedi ngs
with a crimnal trial. There is no "conplaining wtness" here in
the sense that term would be used in crimnal proceedings. The
action to be taken, if any, is only against Appellant's seaman's

docunents and not against his person. The proceedings are
adm nistrative requiring only substantial evidence to support a
finding of proved. |If this evidence can be provided w thout the

presence of the person who | ogged Appellant or who was the victim
of the alleged assault, then the charge will be affirnmed regardl ess
of the source of the evidence, so long as it is not based solely
upon hear say.

The specifications found at the cited regulation do not
provide a required format for a valid specification nor are they
exhaustive of possible specifications which can be the subject of
a hearing. The list is only that of acts for which the Coast Guard
will initiate admnistrative action seeking the revocation of
docunents. If revocation is otherwi se warranted by the seriousness
of an offense or by the prior record of m sconduct, such an order
may be affirmed whether or not the offense is found anong those
l'isted.

The answer to the third point is so well settled by prior
deci sions and indeed by regulation that | need only cite Appell ant
to 46 CFR 137.20-107. An official entry made in substantial
conpliance with the requirenments of 46 USC 702 is prima facie
evidence of the facts recited therein. Statenents attached to and
made an official part of official log entries are |ikew se
adm ssi ble as exceptions to the hearsay rule and are conpetent
evi dence to be considered along with other evidence received at the
heari ng.

Appel lant's principal contention with respect to the third
specification is that there could be no assault upon the Chief
O ficer because at the tine of the alleged assault the officer had
his back to Appellant and being unaware of his activities could not
have been in reasonabl e apprehensi on of being struck by Appell ant.
It is also urged that such threats as were nmade by Appellant were
made only while Appellant was restrai ned and that he could not have
carried out such threats.

This argunent fails to recognize that common | aw assault can
i nvol ve two distinct concepts, nanely, an actual attenpt to commt
a battery or the appearance of an attenpt to commt a battery. The
argunents raised by Appellant concern only the latter concept.
Were there has been a clear attenpt to commt a battery, there has
been an assault whatever the condition of the intended victim The
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fact that Appellant had not previously threatened the Chief Oficer
is irrelevant. See Decision on Appeal Nos. 1776 and 1845.

Appel | ant al so argues that the findings of the Adm nistrative
Law Judge ignore certain testinony given at the hearing and are
unsupported by the evidence. Suffice it to say that the
Adm ni strative Law Judge, as the finder of fact, determ nes the
credibility of wtnesses and the weight to be accorded the
evi dence. Hs findings will be upheld when, as here, there is
substantial evidence of a reliable and probative character to
support them

Y

Essentially, Appellant's argunent as to the specification
all eging an assault and battery upon the Radio Oficer is that the
Appel  ant had not threatened himand did not intend to injure him
therefore, did not assault him Appellant contends that absent an
assault the resultant injury to the Radio Oficer cannot be a
battery. The argunent is clever, but without nerit as a specific
intent to injure the actual victimis not an essential elenent of
an assault and battery where the injury occurs while the defendant
is unlawfully attenpting to batter another.

In this situation, the Appellant was engaged in an act
wongful initself, namely attenpting to batter the Chief Oficer.
Appel lant is chargeable with the natural and probabl e consequences
of his act and the intent necessary for assault and battery is
i mputed fromthe doing of the wongful act. Medley v. State, 345
Swend. 899, 208 Tenn. 347 (1961) and 6 C J.S. Assault § 71. A
finding of an actual battery necessarily includes an assault.

For the purposes of these proceedings, | hold that a steel rod
is a dangerous or deadly weapon as alleged. See Tatumyv. United
States, 71 App D.C. 393, 110 F.2nd 555 (1940) and Medlin v. United
States, 93 App. D. C. 64, 207 F.2nd 33 (1953).

CONCLUSI ON

Al t hough this act of msconduct is the first such charge
agai nst Appellant, | concur with the Adm nistrative Law Judge that
the act presents a sufficient threat to the safety of |life and
property at sea to warrant the revocation of Appellant's seaman's
docunents. The dism ssal of the first specification does not alter
t hi s concl usi on.

ORDER
The findings as to the first specification are SET ASIDE, and
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the first specification is DI SM SSED

The order of the Admnistrative Law Judge dated at New
Ol eans, La., on 26 Cctober 1971, is AFFI RVED

C. R BENDER
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 23rd day of May 1973.
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